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THE NATURE OF CORPORATIONS. 

THE most important and conspicuous feature of the de- 
velopment of society on its formal side during the past 
half-century is the growth of corporations, and especially of 
industrial corporations. 1 They have shared to such an extent 
in the rapidity and complexity of general social growth that 
social theorists have failed as yet to attain a full understanding 

1 " The facility with which corporations can now be formed has also increased 
[the supreme court's] business far beyond what it was in the early part of the 
century. Nearly all the enterprises requiring for their successful prosecution 
large investments of capital are conducted by corporations. They, in fact, em- 
brace every branch of industry, and the wealth that they hold in the United States 
equals in value four-fifths of the entire property of the country. They carry on 
business with the citizens of every state, as well as with foreign nations, and the 
litigation arising out of their transactions is enormous, giving rise to every pos- 
sible question to which the jurisdiction of the federal courts extends." — Address 
of Justice Field at the centennial celebration of the organization of the federal 
judiciary, New York, Feb. 4, 1890, 134 U. S. Rep. 742. 

" Before 1850 we had [in Michigan] about forty-five mining corporations, 
seven or more railroad corporations, a few banking corporations, several plank- 
road corporations, and a few of a miscellaneous character; all, of course, under 
special charters [with the exception of religious corporations]. General laws to 
the number of one hundred and fifty-six have been passed from time to time 
since 1850, for incorporating almost every kind of lawful business and associa- 
tion, and the result has been that we now have about eight thousand cor- 
porations which are organized under those general laws, divided as follows : 
manufacturing and mercantile, twenty-five hundred; mining, thirteen hundred 
and twenty-eight ; railroad, seventy-nine ; street railway, one hundred and thirty- 
two ; transportation, one hundred and twenty-three; state banking, one hundred 
and fifty-nine ; charitable, two hundred and forty-eight ; improvement, seventy- 
seven ; miscellaneous, twenty-eight hundred and eighty-two. To this great 
number of domestic corporations must be added one hundred national banking 
corporations, and a large and not ascertainable number of foreign corporations, 
. . . which do business in this state by its express permission." — Address of 
President Alfred Russell at Jackson, Michigan, March, 1894, on " Corporations 
in Michigan," Publications of Michigan Political Science Association, No. 2, p. 97. 

" Not far from one quarter of the wealth of the United States is held by trading 
corporations. It is not improbable that half the permanent business investment 
of the country is owned in this way." — Arthur T. Hadley, Railroad Transporta- 
tion (1885), pp. 42.43- 
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of their relations to modern life, even if it be conceded that 
serious efforts have been made to that end. 1 Like all other 
criticism of immature social institutions, the criticism of cor- 
porations has been largely negative and destructive, without 
recognition of their permanent and enduring elements. An 
effort must be made, however, to obtain a broader view of them 
— a view that, on the one hand, will reveal their necessary 
and permanent relations to society and social progress, and, 
on the other hand, will exclude such relations as are purely 
accidental or temporary. No little difficulty is caused by the 
failure to separate the " corporation question " from questions 
allied to it ; it must be constantly borne in mind that this is 
primarily a question of social form, and only secondarily one 
of social content or function. Human energy is the content; 
the corporation is one of the forms through or within which 
the human energy becomes human activity. For example, the 
corporation question is often carelessly confused with that of 
the consolidated control of capital, or " trusts " ; but the latter 
comes within the scope of the former only through an inquiry 
as to what extent the corporation, by virtue of providing a fit 
or usual form for the activity of trusts, affects such activity 
by restricting, expanding or otherwise influencing it. 

An exceptional degree of independence and self-reliance 
must be exercised in a study of corporations, because the 
historical and statistical material for the work is so scanty and 
unreliable, and the work of interpretation already done is of so 
little service. Less enlightenment on the nature of corpora- 
tions than one would be inclined to expect is given by jurists, 
either in legal treatises, in opinions or in judicial decisions; 
though the jurists alone, with the exception of recent sociol- 
ogists, have pretended to offer a systematic treatment of the 
subject. When new social forces make their appearance and 
begin to be expressed in new social relations, the jurist en- 
deavors to explain and control them by the application of legal 
principles already established in analogous social relations rather 
than by the application of principles that would be discovered 
1 Cf. Arthur T. Hadley, Railroad Transportation, p. 43. 
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through scientific study of the workings of the new forces. 1 
For most practical purposes, the lawyer must assume that 
society is not subject to historical development, though such 
an attitude, while it conduces to the stability and conservation 
of social institutions, imposes on the student of institutions the 
necessity of exercising extreme caution in the use of technical 
legal material. Yet, without pretending to discard the estab- 
lished legal principles, legislatures and courts have made so 
many modifications of the law of corporations that the prin- 
ciples formulated by Coke and Blackstone have become in 
modern times quite inadequate as a foundation for it. 2 
Consequently the later writers who have treated of private 
corporations have struck at the very root of the older law by 
discarding, in whole or in part, the cardinal theory of "arti- 
ficial personality," 8 though for very good reasons they have not 
been followed by writers on public corporations. 

Writers of political history, it must be admitted, cast little 
light on the subject of corporations. Constitutional history, as 
written, may be relied on for a knowledge of the form or 
framework of the state, and popular history, for a knowledge 
of national activity. Corporations, however, have constituted 

1 When sleeping-cars first came into extensive use, the first efforts of the courts 
were to construe the liabilities of the companies operating them as those of either 
common carriers or innkeepers, but it was found later that the legal rules relat- 
ing to those two classes of persons were inapplicable to sleeping-car companies. 
Now, " according to the weight of authority, the liability of the sleeping-car com- 
pany is neither that of a common carrier nor of an innkeeper." — American and 
English Encyclopaedia of Law, sub verba " sleeping-cars." 

It is believed that the chief difficulty in the legislative and judicial control of 
corporations at present is due to the effort to apply to them legal principles 
elaborated in a system of law founded on individual social units instead of modi- 
fying the existing system so as to make its principles applicable to aggregate 
social units ; the theory of " artificial personality," though harmless when applied 
with due limitations, has been the source of much confusion in legislation and 
legal decisions relating to corporations. 

2 Cf. Justice Miller in Liverpool and London Insurance Co. vs. Massachusetts, 
10 Wallace, 566. 

'Morawetz on Private Corporations, § I (2d ed.); Taylor on Private Corpora- 
tions, § 22. W. W. Cook, in his work on Stock and Stockholders (§ 1), seems 
to adhere to the conception with modifications ; as does also J. L. Lowell in his 
work on Transfers of Stock. See article on " The Legal Idea of a Corporation," 
in American Law Review, XIX, 1 14-1 16. 
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for the most part the framework of society, subordinate to 
that of the state, and have been overlooked or ignored by both 
classes of historians. 1 The results achieved by recent sociol- 
ogists are more serviceable. In recognizing that all men and 
all combinations of men have their peculiar and appropriate 
social functions exercised in relations and sets of relations 
subject to constant change and development, they have been 
led to a comprehensive view of the formal or institutional side 
of society, and have avoided the narrowness of both jurists 
and historians. But in their efforts to classify and system- 
atize social forms and functions, they seem not infrequently to 
have chosen objectionable bases of classification and to have 
somewhat arbitrarily exaggerated or disparaged particular at- 
tributes of institutions. To such tendencies more extended 
historical and statistical study of particular institutions must 
act as a corrective. 

All human activity has its social as well as its individual 
aspect. Man is so essentially a " social animal " that his every 
act, however insignificant, has its effect, directly or indirectly, 
on his fellows. All men sustain social relations to all other 
men. The effect of the social relations — growth, stagnation 
or decay — is a product of two factors, the content (function) 
of the human activity and the organization (form) within which 
it is exerted. The existence of each factor implies the exis- 
tence of the other. Social functions are exercised only through 
the machinery of social forms; yet the forms are continually 
suffering modification to meet the demands of new or altered 
functions. In general, function and form depend on and 
react upon each other; growth, stagnation and decay in each 
are reflected in some degree in the condition of the other. The 
corporation is a group of natural persons embodied in one of 
the many forms of organization within or through which certain 

1 Even Stubbs, in his monumental Constitutional History of England, views 
the English municipalities at the end of the Middle Ages almost solely as a part 
of the central administrative machinery of the state. Mrs. J. R. Green, in Town 
Life in the Fifteenth Century, has given an adequate treatment of one phase of 
corporate life. Gross's Gild Merchant is the only complete study of any one class 
of corporations. 
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classes of social functions are exercised. The limitations of 
form and function will appear in the following review of the 
several generic attributes of the corporation. 

1. Associate activity. — The corporate form is one within 
whose limits associate, as distinguished from individual, activity 
is exercised, and comprehends both the interrelations of the 
associated members and their relations with other organs of 
society. The early distinction of corporations as aggregate 
or sole is manifestly illogical and has been almost entirely 
abandoned in practice. 1 There are probably no corporations 
sole in the United States, with the possible exception of church 
parsons in Massachusetts ; 2 if there are any, their powers and 
duties may be fully interpreted by the laws of trust and trustee- 
ship. It is significant that the later text-books on corporations 
give no space to the subject of the corporation sole. The 
inclusion of certain individuals in a classification of corpora- 
tions was undoubtedly considered necessary on account of the 
presence in some public officers (or offices) of attributes com- 
mon to them and to corporations, such as the legal limitation 
of activity (found in all public offices) or the limitation of 
control over property held for public purposes. From another 
point of view, the extended use of the term is explained by a 
particular application of the theory of artificial personality — 
a legal exaltation of the purpose for which property is held or 
power exercised above the personality of the person or persons 
holding the one or exercising the other. 8 Again, while the 

1 " The idea of a corporation sole has been claimed as peculiar to English law, 
but the novelty consists only in the name; and it has been justly remarked that 
' as so little of the law of corporations in general applies to corporations sole, it 
might have been better to have given them some other denomination.' " — Dr. 
Wooddeson, Vinerian Lectures, I, 471, 472. 

" There are very few points of corporation law applicable to a corporation 
sole." — Kent, Commentaries, II, 273. 

2 " It is possible that the statutes of some states vesting the property of the 
Roman Catholic church in the bishop and his successors may have the effect to 
make him a corporation sole; and some public officers have corporate powers for 
the purposes of holding property and of suing and being sued." — Blackstone, 
Commentaries, bk. i, p. 468, note of editor (Cooley). 

8 This idea is elaborated fully by Pollock and Maitland, History of English 
Law, I, 469-495. 
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functions of corporations aggregate and corporations sole may 
be the same, the latter lack the continuity of existence that is 
so prominent a characteristic of the former. When it is said 
that the king never dies, and that he thus resembles a corpora- 
tion, the actual continuous group life of the latter is confused 
with the continuity of existence of the public office not pos- 
sessed by its successive incumbents. 1 Groups, but not individ- 
uals, may have continuous existence ; social functions of both 
groups and individuals may endure continuously. Holding 
property for particular public purposes, with incapacity to use 
it for other purposes or to alienate it, does not alone make 
the holder a corporation, though it is one of the attributes of a 
corporation that its use of its property is limited by the terms 
of the charter to which it owes its creation. So-called corpora- 
tions sole differ from true corporations, not in function, but in 
form ; the former lack the internal social structure of the 
latter. 2 

2. Creation by the state. — The corporate form, or sum of 
peculiar relations subsisting between the members of the cor- 
porate group and between them and other members of society, 
is created by the state ; or, after spontaneous origin and main- 
tenance by force of custom, is approved with the same legal 
effect as if originally created by it. Neither the group nor its 
functions, but only the internal and external personal and group 
relations under or within which the group exercises its functions, 
are created by the state. The progress of civilization demands 
the increasing exercise of associate activity, but not necessarily 
in the corporate form. As compared with the state, a primary, 
sovereign group, the corporation is a secondary, derivative, sub- 
ordinate group. Likewise, ecclesiastical corporations, under 
the earlier conception of the church as society primarily organ- 

1 " The law has wisely ordained that the parson, quatenus parson, shall never 
die, any more than the king, by making him and his successors a corporation. 
By this means all the original rights of the parsonage are preserved entire to the 
successor ; for the present incumbent and his predecessor who lived seven cen- 
turies ago are in law one and the same person; and what was given to the one 
was given to the other also." — Blackstone, Commentaries, bk. i, cap. 18. This is 
verbal jugglery. See also the case of Overseers vs. Sears, infra, p. 285, note. 

8 See discussion of functions of corporations, infra, pp. 290-294. 
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ized on its religious side (whether or not coextensive with the 
state), were subgroups of the church, deriving from it their 
internal and external social relations. To be sure, all social 
activity, whether of individuals or of groups, is limited and con- 
ditioned by the system of law under which it is exercised; for 
the state is itself, like the corporation, a group (though superior 
to all others) acting through or within certain self-imposed 
forms; but the corporate form brings to the members of a group 
internal and external relations different from the usual and 
regular social relations imposed on individuals by the existing 
system of law. 1 Not only is the corporate form artificial and 
exceptional, but the field of group functional activity is nar- 
rowed or widened, or otherwise artificially and exceptionally 
created or modified, by the act of the state. Nor need the 
corporate relations owe their existence to a direct and special 
act of the state; they may be created through any subordi- 
nate agency of the state that it may see fit to select, or by 
virtue of " general incorporation " laws, which cause the pecu- 
liar legal relations to arise upon the performance of certain 

1 Whether given legal relations are regular or exceptional depends, of course, 
on the nature of the system of law under which the relations are recognized or 
created and enforced. Some systems, such as that of early Rome, have been based 
on a composite unit, as the family or some other group ; others — such as the 
Imperial Roman law and the English (and American) law since the destruction 
of feudalism — have been based on the simple unit, the individual. The mem- 
bers of a corporation act not as units, but as parts of a composite unit, and their 
social relations are to that extent exceptional as compared with the regular social 
relations of individuals regarded as social units. 

It is sometimes prophesied with a considerable degree of assurance (as in the 
quotation in the note on page 292, infra) that society is to attain in the near future 
a stage of development in which the social unit will be aggregate or composite 
instead of individual, as at present; and that the corporation is the institution 
through which socialism, in a more or less modified form, is to be made effective. 
Unfortunately for such views, the historical development of corporations has not 
as yet afforded them much support. If the corporate form were always used, as 
one might expect, from a consideration of its adaptability, it might serve as a 
stepping-stone to socialism; but as a form of social activity, it has been perverted 
to highly individualistic uses, and has actually produced more exaggerated indi- 
vidualism. The use of corporations has tended to result, not in cooperative com- 
monwealths, but in trusts. There is much more reason to expect that, if socialism 
comes at all, it will derive its organization from above, not from below — from 
the subdivisions of the state and not from the corporation ; in other words, it is 
more likely to be state socialism than cooperative socialism. 
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preliminary acts by incorporators. 1 Some fields of social activ- 
ity, such as the construction and operation of railways a and 
the formation and management of banks, may by modern law 
be occupied only by groups of persons organized in the corpor- 
ate form. Whatever may be the purpose of granting special 
group forms, or of contracting or expanding the field of group 
activity, the act is always that of the supreme social group 
organized as the state or the church. This attribute of corpora- 
tions has always been fully recognized by courts of law, and the 
enforcement of the rule of strict construction of corporate 
powers and acts has been consistent with such recognition. 8 

3. Voluntary inception; compulsory endurance. — The as- 
sumption by a group of the corporate form and the acceptance 
by individuals of membership in the group are voluntary, as 
distinguished from the compulsory political status of citizens in 
the state and its subdivisions. To this distinction it may be 
objected that the consent of the citizens of a municipality is not 
necessary to its incorporation, and that acceptance by them of 
a municipal charter is not necessary to make its provisions 
operative. Though that is now the well-settled rule with rela- 
tion to public corporations, it is so generally regarded as repul- 
sive to the spirit of English and American political institutions 
that some preliminary act in the nature of consent or acceptance 
on the part of the prospective citizens of the municipality is 
required before the law of incorporation is permitted to take 
effect. But, as a matter of fact, municipalities have exhibited a 

1 Blackstone, Commentaries, bk. i, pp. 473, 474. 

8 This is a broad statement of the fact as to railways. The exercise of the right 
of eminent domain is delegated to corporations alone. Some exceptional circum- 
stances might enable individuals to construct and operate railways, but, speaking 
in general terms, the function is restricted to corporations. When railroads are 
sold at forced sale under decrees of foreclosure or on executions, it is held that an 
individual may purchase and operate the property, but that he may not succeed to 
the corporate franchise. Opinions in some cases seem to contemplate only a tem- 
porary operation of the property by the individual purchaser. At all events, individual 
ownership and operation of railways are regarded as justifiable only under extra- 
ordinary circumstances and when absolutely necessary to the attainment of justice. 

8 Beach on Public 'Corporations, I, 92, and cases cited ; Dillon on ^Municipal 
Corporations, I, § 91; Sedgwick on Construction of Statutory and Constitutional 
Law, 338 j American and English Encyclopaedia of Law, sub verbo " corporation." 



No. 2.] THE NATURE OF CORPORATIONS. 28 1 

strong and increasing tendency to lose the character of corpo- 
rations and to become more truly subgovernmental administra- 
tive bodies. This tendency has been expressed in the enactment 
of general incorporation laws, the more particular classification 
of municipalities, the increased interference by legislatures in 
the government of municipalities and the modification of the 
doctrine of consent to be incorporated. Municipal self-govern- 
ment is being rapidly transformed into a mere power of deter- 
mining within narrower limits the means of executing laws 
imposed by state governments. The decadence of city govern- 
ment in England in the seventeenth and eighteenth centuries 
was evidenced by the multiplication of local commissions acting 
under the supervision of the central government. American 
cities seem to be passing at present through a similar phase of 
development, which indicates, so far as the present study is 
concerned, a decadence of corporate municipal life. 1 But to 
say that the inception of the corporate form is voluntary, is 
not equivalent to saying that non-members may be voluntarily 
exempt from the external effects of the organization and activity 
of corporate groups. One must be a citizen of some state ; and 
whether or not a member of any corporation, his conduct must 

1 It is not out of place to note at this point the general rule that the prevalence 
of corporations has always been characteristic of periods of social expansion, as 
distinguished from those of social organization, or, if the expression be better, of 
extensive rather than intensive growth. New forces rapidly developing have had 
their growth in the form of corporations; when the movements of the new forces 
have reached the maturity of their effects, they have been digested — subjected to 
organization within the political framework of the state — and their corporate form 
has decayed. The new forces of post-feudal life in England were organized in cor- 
porations, and within them the new element of English personal liberty had its 
chief development and expansion; when the movement reached its maximum in the 
sixteenth century, the organization of the new social forces was accomplished 
through a stronger central government and improved administrative machinery, — 
national poor-laws, responsible parliaments, etc., — while the municipal corporations 
decayed. Likewise, the movement of the national expansion of England that 
followed 1 550 was characterized by the use of great trading and colonial corpora- 
tions; but when the maturity of the movement was reached, the corporations were 
replaced by a more efficient home government, new colonial governments and 
independent (American) states. It ought to be expected, then, that the expand- 
ing social forces of American city life will be absorbed by the state governments 
as soon as their movements have reached the stage of maturity — but that will 
mean that the corporate character, to a certain extent, has departed from city life. 



282 POLITICAL SCIENCE QUARTERLY. [Vol. XII. 

conform to the conditions imposed by the organized activity of 
the state, its subordinate institutions and the autonomous cor- 
porations created by it. There is a particular sense in which 
even the state organization may be described as voluntary; even 
if imposed by external force, it may be said to depend for its 
continued existence on the consent of the subjects upon whom 
it is imposed. But some kind of a political organization a 
society must have ; and once organized, the state may coercively 
organize subgroups of its citizens for the exercise in detail of 
the functions of government. Such coercively organized groups 
are not, however, true corporations, though the name is often 
applied to them ; legal writers have well described them as quasi- 
corporations, because they have many of the attributes of 
corporations, though lacking the essential elements of voluntary 
inception and autonomy. 

After the corporate form has been assumed by a group, it is 
compulsory, from the side of the state, upon all its members, 
until forfeited for misuser or nonuser or regularly put aside in 
the manner provided by the state. From the side of the cor- 
poration, however, the corporate form may not be assumed or 
retained against the sovereign will of the state. The doctrine 
that "a charter is a contract " is vicious; the conception of a 
bargain between a state and a group of its citizens is illogical; 
the only final guaranty for the protection of rights and for the 
performance of duties is a sound social sentiment. 

The prevalence of corporations is, therefore, characteristic of 
a state of society in which individual and not state initiative is 
relied on, and in which individual responsibility is expected to 
serve as a steadying force. In rapidly developing communities 
the individual initiative has often been unduly encouraged by 
making the maintenance of corporate relations (once assumed) 
less compulsory. Perpetual-lived corporations are usually born 
in epochs of social expansion ; under settled social conditions, 
corporations- are usually assigned a limited term of life. 

4. Autonomy, self-sufficiency, self-renovation. — The group of 
members within the corporation is (a) autonomous, (6) self- 
sufficient and (c) self-renewing. 



No. 2.] THE NATURE OF CORPORATIONS. 283 

(a) Within the limits of the particular corporate form and 
function imposed or granted by the state, the corporate group 
controls the conditions (as to both form and function) of its 
own activity, without direction, interference or revision by other 
persons or groups of persons, including the state itself. 1 In this 
respect the true corporation is distinguished from purely 
administrative or subgovernmental bodies, which possess and 
exercise only enough discretion to execute properly duties for 
the most part directed, controlled or revised by superior social 
groups. Thus the autonomy (and thereby the corporate char- 
acter) of American municipalities is greatly limited by the 
interference of state governments in local affairs through 
frequent modifications of their charters, the creation of state 
commissions for local purposes, and the almost excessive use 
of the writs of injunction and mandamus by the courts. Though 
the courts theoretically recognize the element of autonomy by 
refusing to compel by mandamus the performance of other than 
purely ministerial acts, or to prevent by injunction a reasonable 
exercise of a corporation's powers within the terms of its 
charter, the present tendency of legislation and judicial inter- 
pretation is to widen the category of ministerial acts and to 
interpret the " reasonable " more strictly. The limits of 
municipal activity are being narrowed, though the actual volume 
of activity within the narrower limits may be increasing. From 
the standpoint of historical social development, this character- 
istic of corporate relations has been most important; it is a 
proposition not difficult to establish that the earlier stages of 
nearly all the movements in the direction of what is compre- 

1 It is not necessary to assume that the state has made a contract with a cor- 
poration, the terms of which are expressed in the charter granted, in order to insure 
autonomy or stability of corporate life. It is entirely a question of public senti- 
ment. In no other country could corporate powers and duties be so easily modi- 
fied or destroyed by law as in England, for Parliament is supreme; but the social 
sentiment in favor of " vested interests " is so strong that English corporations 
have always enjoyed an exceptional degree of independence. Rarely have corpo- 
rations been deprived by Parliament of their powers, even after long-continued 
misuse or abuse of them, without being provided with a liberal pecuniary compen- 
sation for them; yet no contract relations between England and the corporations 
could be considered to have existed. 
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hended in " personal liberty " have been organized in the 
corporate form. 1 

(b) During the period of existence granted to a corporation 
by its charter, its general powers must be sufficient to assure 
it existence and maintenance, and to give the ability to exercise 
effectively the particular powers granted to it and to perform 
the duties imposed upon it, independently of external social 
agents, except in so far as all members of society are dependent 
upon their social environment. Such powers, if not expressly 
granted, are uniformly held by the courts to have been granted 
by implication, some being considered as of the essence of the 
corporate organization itself, and others as necessary to the 
exercise of the particular activity of the corporation described 
in its charter. For example, if a corporation could elect neces- 
sary officers only when directed by some external agent so to 
do, it would not be self-sufficient; it might actually cease to 
exercise its functions for want of the official organs through 
which to act. Such a body would be merely an abortive, not a 
true corporation. In 1684, Charles II, by threatening to use 
the writ of quo warranto, compelled the London livery com- 
panies to surrender their old charters and accept new ones. In 
the latter it was provided that no one should be elected warden 
or clerk until his name should have been approved by the king; 
that the king should have the power of removing any warden, 
assistant or clerk ; and that the wardens and commonalty were 
to be subject to the lord mayor and court of aldermen of the 
city of London (themselves to be appointed by the crown), who 
were to approve of all persons admitted to the clothing or livery. 2 
The exaction of these concessions by Charles II and the attempt 
to enforce them by James II were readily recognized as tyran- 

1 For the part played in the movement by mediaeval towns in England, see 
Mrs. J. R. Green's Town Life in the Fifteenth Century, II, 437-448. For the 
connection between the organic structure of the English trading and colonial 
companies and the national and state constitutions of the United States, see 
The Genesis of a Written Constitution, by William C. Morey, in the Annals 
of the American Academy of Political and Social Science, April, 1891, I, 529 
et sea. 

2 Herbert, History of the Twelve Great Livery Companies of London, I, 
218. 
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nous, and had much to do with the expulsion of the Stuarts and 
the revolution of 1688. 

(c) A corporate group without power to renew its member- 
ship during the term of existence granted to it in its charter 
might cease to exist, and thus fail of its purposes for want of 
members. The existence of a group at all implies the neces- 
sity (real or assumed) of a plurality of persons for the due 
performance of some social function; if there were no such 
necessity, there would be no group. If, by the grace of the state, 
the group become a corporation through the assumption of a 
peculiar form, its character as a group does not cease to be 
necessary for the exercise of its social functions. The dimi- 
nution of a very large number by the loss of even a single 
member might, in an extreme case, so impair the group as to 
make it inefficient for its work. The purpose of conferring 
the corporate form, however, is not to destroy the character of 
the group as such, but to make it more efficient by providing 
it with a form appropriate for its peculiar activity. Failure to 
provide adequate means for the renewal of a corporation's 
membership, therefore, would be inconsistent with the original 
purpose of conferring the corporate form. If at the same 
time the necessity of autonomy and self-sufficiency be given 
due weight, the means of renewal must be within the group 
itself — it must be self -renewal. 1 Thus it is an established 
principle that the loss by a corporation of an "integral part," 
in the absence of power to supply it, works its dissolution. It 
has also been held that when no provision is made in a charter 
for the filling of vacancies that may occur, the power to do so 
by cooptation is implied. 

1 In The Overseers of the Poor of the City of Boston vs. David Sears et ux. (22 
Pickering, 1 22), it was contended by counsel that " the corporation thus created is 
more analogous to a sole than to an aggregate corporation. The two kinds run 
into each other, and the demandants (Overseers, etc.) are to be regarded as a sole 
corporation, or a quasi-sole corporation, with some of the incidents of an aggre- 
gate corporation. It is a necessary and unseparable incident of an aggregate 
corporation that it have the power of perpetuating itself by choice of members. 
Here the corporations have no such power, but they are chosen by the inhabitants 
of Boston ; and they have a civil death annually, as the sole corporation dies 
a natural death." See pp. 277, 278 supra. 
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The three attributes here considered under one head (be- 
cause each involves and implies the others) are in some cases 
very difficult to identify. They are all, however, found devel- 
oped in some degree in every corporation, as well as in many 
bodies not usually regarded as corporations. When they are 
not highly developed, the corporation proper is not easily dis- 
tinguished from the purely administrative body; indeed, it must 
be admitted that a critical analysis of most so-called quasi- 
corporations would reveal in them the presence of the three 
attributes. The question is one of degree of development : 
the corporation is in distinct, effective and clearly perceptible 
possession of them; in the purely administrative body they are 
indistinct, rudimentary and almost imperceptible, and accord- 
ingly such a body ordinarily depends on the state for 
supplementary activity to enable it to exercise its functions. 
The necessity of autonomy and self-sufficiency is the basis 
of the doctrine enforced by the courts (as an exception to the 
general rule of strict construction of corporate grants and 
powers) that corporate powers and duties shall be so construed 
as to permit the accomplishment by the corporation of the 
original purpose of its creation. 1 

5. Compulsory unity. The creation of a corporation con- 
templates that, in all its relations with other organs of society, 
it shall act and be acted upon as a unit. Accordingly, it is 
provided by its charter (supplemented by its by-laws) with 
means of determining the group will of its members, with 
agencies through which the group will shall be executed, 
and with agencies through which other social organs shall 
maintain their relations with it. In the element of compulsory 
unity, corporations are distinguished from most other associate 
bodies, and resemble most nearly the state itself. Blackstone 
very aptly called them "little republics," though he would 
have been more faithful to history if he had called republics 
" big corporations." 

1 Beach on Public Corporations, I, 93, and cases cited ; Dillon on Municipal 
Corporations, I, § 87, and cases cited; Field on Private Corporations, pp. 66, 67; 
Taylor on Private Corporations, § 121. 
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The conception of compulsory unity is one of the sources * 
of the theory of " artificial personality " ; the corporation is said 
to have a common name, and to be, " for certain purposes, con- 
sidered as a natural person," 2 " vested by the policy of the law 
with the capacity of acting in several respects as an individual." 8 
There is nothing harmful in the recognition by the state of 
such a capacity in a subgroup of its citizens, if the fact that it 
is still a group be not lost to view. Though unified in action, 
the corporation is none the less a group : indeed, its unity of 
action preserves it as a group; if each member persisted in 
following his own will in preference to finding a common 
ground on which a group will might stand, the group would be 
inactive, and lawyers would readily determine it liable to forfeit 
its charter for nonuser. The fact that the common will of the 
group may not coincide completely with the will of any one 
member ought not to exempt the members from responsibility 
for the effects of its execution. It is purely a legal fiction that 
a corporation is an " artificial person " — "a conception, which, 
if it amounts to anything, is but a stumbling-block in the 
advance of corporation law towards the discrimination of the 
real rights of actual men and women." * It must be admitted, 
however, that the theory of artificial personality has been 
discredited in practice, by the rejection or modification of 
many of the principles founded on it. One of these, the 
principle of limited liability, has been the source of an unusual 
amount of confusion. It is a logical deduction from the theory 
of artificial personality, that, as individuals, the members of a 
corporation have no ownership of debts due to it, and are not 
liable for debts owing by it: "si quid universitati debetur, 
singulis non debetur; nee, quod debet universitas, singuli 
debent." The principle has been so extensively applied that 
the corporate form has come to be used more to secure the 
advantage of limited liability than for any other purpose. 5 

1 The other source of the theory is found in the nature of the functional activity 
of the corporation, which will be considered below.— Infra, p. 290. 

2 Angell and Ames on Corporations, p. 1. 

3 Kyd on Corporations, p. 13. 4 Taylor on Private Corporations, § 51. 

5 " The distinctive feature of the modern trading corporation is the limited 
liability of its members." — A. T. Hadley, Railroad Transportation, p. 43. 
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It may be conceded that some social functions are so public 
in character as to justify setting a limit to the pecuniary risk of 
those who perform them. But such limitation is independent 
of the social form (whether corporate or not) in which the 
persons acting are organized. There is nothing in the corpo- 
rate form itself to justify the exaggerated application of limited 
liability. This pernicious movement has decreased the personal 
responsibility on which the integrity of democratic institutions 
depends, and has introduced into both investments and social 
services a dangerous element of insecurity. Limited liability 
of members was not a feature of early corporate life in Eng- 
land, and its prevalence in this century has been due to an 
overestimation of the importance of national internal develop- 
ment. 1 More settled economic conditions have already resulted 
in some improvement ; and the element of personal responsibil- 
ity is gradually pushing its way back into the management of 
corporations so far that limited liability, instead of being an 
advantage, is often regarded by promoters and investors as 
a positive detriment. 

6. Motive in private interest. A corporation is composed of 
persons having a private or particular (or local), not merely a 
public or general, interest in the subject-matter of the group 
activity, whether it be political, social (in the narrower sense), 
religious or economic. This is partly deducible from the 
voluntary inception of corporate relations ; for only those will 
desire to assume such relations who have the satisfaction of 
a private interest as their motive. A distinction in this respect 
is traceable between the quasi-corporation and the corporation 
proper. What the citizens of a county do as such they do as 
members of the inclusive society of the state : their acts are 

1 The sentiment is fairly expressed in the following words : " It is a well-known 
fact that many of the enterprises which have greatly developed the resources of 
the country, and which have been of great benefit to society, would never have 
been undertaken without corporate organizations. No new enterprise is a cinch 
\sic\ ; it is more or less uncertain and speculative, and where it involves large 
expenditures of capital, unless the men who undertake it can know the limit of 
their liability, it will remain undeveloped." — Suggestions for Amendment of the 
Laws Governing Corporations in the State of Michigan, by Jay P. Lee, in Publi- 
cations of Michigan Political Science Association, No. 3, pp. 74, 75. 
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limited (theoretically, at least) to such as it is necessary for 
them to do as members of the general society of the state, and 
do not include such as they have merely a particular, private 
or local interest in doing. The same may be said of the citi- 
zens of a municipality ; but here there is a field of activity in 
which they are considered to be actuated by a particular, pri- 
vate or local interest, not shared by society in general. Lower 
in the scale, members of a so-called private corporation, such 
as one for purposes of trade, are actuated almost entirely by 
private interest. In some cases, however, associations upon 
which a compulsory organization has been imposed by the 
state, have become corporations by perverting the machinery of 
the imposed organization to uses dictated by the private interests 
of the associated persons ; such was the origin of the old Eng- 
lish corporation of the Merchants of the Staple, or Staplers. 

Public and private, however, are relative terms : what is a 
public and what is a private interest are determined only by the 
stage of development that has been attained by a particular 
society. In a rapidly growing community, a body of citizens so 
influenced by patriotic sentiment as to establish a business 
enterprise largely for the purpose of "booming" their country 
may be said to be actuated by something more than mere 
private interest ; while a similar venture under mature and settled 
social conditions would have little of the public element in it. 
Public and private, social and individual, interests are always 
found in combination, and sometimes so blended and confused 
that it is extremely difficult to determine which is predominant. 
Legislatures and courts of law have often been driven in the 
application of the principle to assume apparently inconsistent 
attitudes toward very similar facts, though the correctness of 
the principle has not been denied. The principle must be 
adhered to, even if in many cases so hard to apply. In the 
corporation proper, then, private and particular interest is per- 
mitted to seek its own satisfaction ; and public and general 
interest is consulted, if at all, from the side of the corporation, 
only incidentally, collaterally or secondarily, as set forth in the 
paragraph following. 
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7. Functions public and appropriate for associate activity. — 
The social functions performed by corporations have had two 
enduring qualities. They have been (a) such as were regarded, 
under successive sets of social conditions, as conducive to the 
welfare of the public and of society in general, rather than to 
the particular welfare of the persons performing them ; and (b) 
such as were more advantageously performed by associate than 
by individual activity. The first has reference to the relations 
of the activity of the corporate group to the society of which it 
is a part; the second, to the relations of the group to the con- 
ditions under which its activity must be exercised. 

(a) What now appears at first blush too narrow a view of 
corporate functions would probably have been accepted as suf- 
ficiently comprehensive before the beginning of the nineteenth 
century. The unprecedented growth of private corporations 
since 1830 seems to discredit the statement that their functions 
have always been regarded as having a public end; but it is 
believed that even private corporations find justification for 
their existence in the general opinion that public welfare is 
materially promoted by the more facile exercise in corporate 
form of social functions whose exercise is prompted by the 
pursuit of private interest. 1 Nor is the limitation inconsistent 
with the statement made in paragraph 6 above. The corporate 
form has always been intended and used to promote public 
welfare through private interest, by affording to the latter a 
social mechanism through which adequately and effectually to 
express itself. The almost insuperable difficulty in the use of 
the corporate form has been to reconcile the private motive 
and the public purpose of the activity exercised within it. But 
the difficulty is due not so much to the corporate form itself as 
to the character of the activity ; indeed, it is urged with much 
force that the use of the corporate form has a tendency to 

1 See note on p. 280, supra. " The purpose in making all corporations is the 
accomplishment of some public good. Hence the division into public and private 
has a tendency to confuse and lead to error in investigation ; for unless the public 
are to be benefited, it is no more lawful to confer exclusive rights and privileges 
upon an artificial body than upon a private citizen." — Mills vs. Williams, 11 
Iredell (N. C), 558. 
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ameliorate the unfortunate social conditions incidental to some 
kinds of social activity. The class of social evils usually in- 
cluded in discussions of the " railway problem " are evils due 
more to methods of transportation under modern social condi- 
tions than to the peculiar legal form in which the men engaged 
in transportation are organized. Ownership and operation of 
railways by individuals would entail greater evils than their 
ownership and operation by corporations. 1 

The public end of corporate functions is another source of the 
pernicious legal theory of "artificial personality." 2 The func- 
tion is personified, and the aggregate of rights and duties 
involved in the performance of the function is separated in 
thought and law from the succession of natural persons or 
groups of persons in whom they are reposed. Then the per- 
sons or groups are known to the law as corporations to the 
extent of their connection with the social functions in view. 
Hence the division of corporations into aggregate and sole. 
The early English parson was the persona ecclesiae; the church 
was personified in him; the land of which he had a limited use 
was the property of the church, or the property of society 
devoted to particular religious services performed by the 
parson. 8 

The private corporation pure and simple is a product of 
nineteenth-century social, political and industrial conditions, of 
which democracy and individualism are the foundations. The 
belief in the equality of men, combined with the tendency to 
restrict the area of state activity at the end of the eighteenth 
century, checked the creation of corporations involving class 
privileges, inequality and the limitation of individual activity. 
The state, it was held, must not delegate to corporations powers 
that it could not itself safely exercise. On the other hand, so 
far as functions dangerous to the liberty of the individual abso- 
lutely required associational activity, the nearer the associations 

1 Cf. A. T. Hadley, Railroad Transportation, p. 48 ; and R. T. Ely, The Future 
of Corporations, Harper's Magazine, LXXV, 260, 261 (July, 1887). 

2 See p. 275, supra. 

8 See Pollock and Maitland, History of English Law, I, 483-486. 
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were to the individual the less dangerous they seemed to be; 
accordingly corporations became more numerous in the early 
part of the present century. But again, no class distinctions 
could be tolerated; the assumption of the corporate form and 
the exercise of corporate powers must be free to all. General 
incorporation laws were therefore justified by social theories. 
The distinction between public and private functions is never 
easy to determine, and the problem is not made easier by demo- 
cratic theories of society and the state; all functions have 
tended to reach the same level, and " incorporation for any 
lawful purpose " has been freely permitted to all. A false 
definition of public and private functions has been the cause of 
the confusion. The "private corporation" is a contradiction 
in terms, and has no place in a sound organization of society. 
The present tendency in the business world (as well as in the 
courts) is to distinguish more clearly between the various pur- 
poses for which corporations are organized, and to estimate the 
responsibility of the organized persons accordingly. 

(b) The importance of associate activity as a means to social 
ends has been only gradually developed and appreciated in the 
progress of society. Before the present century even partnerships 
were unusual, and when they existed were usually composed of 
members of the same family. The object of pre-nineteenth- 
century corporations was primarily to provide and to limit the 
conditions of individual activity, and only secondarily to afford 
a means of expression for unified associate activity. It is only 
in the nineteenth century that the latter attribute has been 
magnified (concurrently with a depreciation of the former) to 
such a degree as to menace seriously the stability and perma- 
nence of the individual as a social unit. 1 

1 " The modern form of corporation prevailed because it was found to be the 
best form of ownership for the large permanent investments under concentrated 
management which are required in modern industry." — A. T. Hadley, Railroad 
Transportation, p. 46. 

"As John Stuart Mill says, [the union of capitalists and laborers] must be 
brought about by the development of the partnership principle. No one . . . can tell 
exactly what form this will take, but some things seem already clear. Corporations 
will play an important part in this development, as they gradually become more 
democratic in their tendencies. Corporations and cooperative enterprises will 
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The principle of association may make itself manifest in two 
degrees : first, in the imposition of conditions of activity by a 
group on its individual members ; and second, in the absorption 
of the activity of its members by the group as a unit. The 
activity in the former case is so clearly appropriate for associ- 
ated persons that it will not be discussed. As to the latter, 
whether absorption by a group of the activity represented by 
its membership is advantageous, depends upon the relation be- 
tween the unit of greatest efficiency of the activity itself and 
the unit of ability to exercise the activity ; in general, when 
the former exceeds the latter, association will be advantageous. 
The ratio of the two factors varies in successive stages of 
society, and the necessity of association varies accordingly. In 
some cases, both degrees of association have been manifested 
in the activity of the same corporation ; in the fifteenth century 
fishing vessels were frequently owned by a borough and used 
by the burgesses in common, each conducting his business for 
himself, but according to the ordinances of the corporation, 
and using the corporation vessels in common with his fellows. 
The principle of joint-stock management of the entire activity 
of the corporation was first fully applied in the East India 
Company, and in that case it was a gradual evolution; origi- 
nally an " open " regulated company with several groups of 
investors and boards of directors, it later by degrees came to 
be a complete joint stock company with one body of investors 
under unified management. 

The corporate function has both the attributes just con- 
sidered. However fully developed either attribute may be, the 
function is not truly corporate if the other be wanting. 1 

become more and more nearly assimilated until they can scarcely be distinguished." 
— Richard T. Ely, " The Future of Corporations," Harper's Magazine, LXXV, 
260 (July, 1887). See comment on this view in the note on p. 279, supra. 

1 " To render such an establishment [of a joint stock company] perfectly rea- 
sonable (a) with the circumstance of being reducible to strict rule and method, two 
other circumstances ought to concur. First (6) it ought to appear with the clear- 
est evidence that the undertaking is of greater and more general utility than 
the greater part of common trades; and secondly (c), that it requires a greater 
capital than can easily be collected into a private copartnery. If a moderate capi- 
tal were sufficient, the great utility of the undertaking would not be a sufficient 
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After the foregoing somewhat extended discussion of the 
nature of the corporation, the following is offered as a defini- 
tion : A corporation is a body of persons upon whom the state 
has conferred such voluntarily accepted but compulsorily main- 
tained relations to one another and to all others that, as an 
autonomous, self-sufficient and self-renewing body, they may 
determine and enforce their common will ; and in the pursuit of 
their private interest may exercise more efficiently social func- 
tions both specially conducive to public welfare and most 
appropriately exercised by associated persons. 

John P. Davis. 
Brooklyn, N. Y. 

reason for establishing a joint stock company, because, in this case, the demand 
for what it was to produce would readily and easily be supplied by private adven- 
turers. In the four trades [banking, fire, marine and capture insurance, canals and 
city water supply] both those circumstances concur." — Adam Smith, Wealth of 
Nations, bk. v, cap I. 



